Smarter Regulation
What is it? How can we do it?

Dr Chris McElwain
Teaching Fellow
UNSW Faculty of Law and Justice

c.mcelwain@unsw.edu.au



mailto:c.mcelwain@unsw.edu.au

d the inef

“« ..&the da

Central principle: the careful use of public, private & third-party
(or NGO) regulators in combination, deploying complementary
regulatory tools will generally be more flexible, efficient &
effective than single regulator or single tool solutions.

Sources:
Gunningham, Grabosky and Sinclair, Smart Regulation: Designing Environmental Policy (1998)
- Gunningham and Holley, Next-Generation Environmental Regulation: Law, Regulation, and Governance (2016)
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Smarter Regulation: Where has it been used?

Briefly adopted as the official Canadian Also briefly encouraged by the
approach to regulation in the mid 2000s Australian Public Service in 2009
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Smarter Policy:

choosing policy instruments and working with

others to influence behaviour
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N L HINPNE Y @ONEFNNDR L NI Tall 2005 Update

Canada

OFFICIAL



OFFICIAL

Smarter Regulation: The Advantages

Provides guidance to public regulators on both the DESIGN &
USE of regulatory systems to solve problems

Builds on Responsive Regulation & the Regulatory Pyramid -
but now a prism as there are 2 or 3 kinds of regulators

Can incorporate Risk-Based Regulation - so Low Frequency,
High Impact harms and High Frequency, Low Impact harms

Prefers a Systems Thinking & sectoral approach to problems
eg Agricultural sector
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Smarter Regulation: Categories of

Regulatory Tools

TARGETS & STRATEGIES Sustainable Development Goals, Low cost, low impact
Nature Positive Plan Guides use of other tools
INFORMATION & EDUCATION State of the Environment Reports Information is fundamental
Love Food, Hate Waste program Low cost, low impact
DIRECT REGULATION Criminal offences High cost, high impact
“COMMAND AND CONTROL” Licensing regimes Specific targets
Bans Not good for diffuse harms
ECONOMIC TOOLS Grants, subsidies, taxes, trading Efficient but still requires enforcement
schemes, offsets May not set limits on harms
VOLUNTARISM & SELF-REGULATION Australian Food Pact (for food waste) Low cost, generally low impact
Children’s Advertising Code Free-riders & non-compliance

Generally ineffective unless combined with
other stronger tools

INFRASTRUCTURE Bollards, live monitoring, smart apps, Can block harms
(physical & digital) satellites Increasing use eg “Fintech” & “Regtech”
& TECHNOLOGY
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Smarter Regulation: Tool Logics, or Using the Tools
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Targets: a new form of regulation - start with the goal SUSTAINABLE 3‘" ALS
DEVELOPMENT \J u”

EG: Sustainable Development Goals, Paris
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DECENT WORK AND
ECONOMIC GROWTH

A public commitment to a public good or reduce harm
(“Find Important Problems”)
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Where you can, publicly adopt a (SMART) target
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Measure progress to the target and regularly publish that

externally or internally
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Essential for identification of harms, risk assessment and baselines
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Publishing information encourages action from “leaders” ,
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Publishing information builds support for other interventions (“Authorising Environment”)
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Regulation without evaluation (or information) is not regulation
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Smarter Regulation: The First Steps
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The Hero’s Journey

.
-
. . . Ordinary
Cultivate other public, private and NGO regulators —— World ik
the Elixir Adventure
. o 10§e
p-

v ™
Resurrection Y - \

Use Systems Thinking and sectoral approaches © g e
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Use complementary combinations of tools 5 ’
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Favour (SMART) targets, and measure progress

Publish information internally and externally R —

(“Then Tell Everyone”)
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