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What are Enforceable Undertakings (EUs)?

• Voluntary, negotiated outcome

• ‘contractually-based’ enforcement (Pedersen, 2019)

• Enforceable through civil proceedings if breached

• ‘an alleged offender … offer[s] proposed terms to a 
regulator that, if accepted, will generally settle an 
alleged breach and avoid a prosecution’
(Wright and Colvin, 2025 – forthcoming)



Key components of EUs
Key components:

• Remediation or rectification of the incident

• Improved environmental performance

• Funding or providing environmental and community benefits eg projects

• Improvements to environmental performance industry-wide by sharing lessons 
learnt

Others eg:

• Monitoring, auditing and reporting on compliance

• Recovery of regulator’s costs

• Publication requirements

(Wright and Colvin, 2025 – forthcoming)



Decision to enter an EU

Guided by:
• Prosecution Guidelines

• Enforceable Undertaking Guidelines

• Compliance and regulatory polices

Prosecution

Enforceable undertaking

Penalty notice (fixed fine)

Enforcement pyramid adapted from Ayres and Braithwaite (1992)



The study
• Purpose – to gain a better understanding of:

• How and why do regulators decide to utilise EUs 
for alleged environmental crimes, rather than 
prosecution?

• The use of EUs in practice, including benefits, 
pitfalls and potential improvements

• 16 participants interviewed:
• 9 lawyers in private practice
• 5 regulator lawyers
• 2 regulatory officers



When is an EU an appropriate alternative to prosecution?
• Seriousness of the offence relevant (including extent of 

environmental harm and offender culpability)

• EUs can be used for serious matters, if the content of the EU is 
proportionate

• But…
‘there are some matters at the higher end of seriousness in terms of 
conduct or impact or community outrage that we would say at the 
outset this matter needs to be put before the courts and … we just 
won't entertain [an EU]’ (Regulatory officer)

• EU more likely where lower culpability (not deliberate or motivated by 
financial gain) and offender attitude and history suggests 
compliance

• May be considered even if offender previously prosecuted  

• Useful where a beneficial environmental outcome is sought

?
?

? ??
? ??



The initiation and negotiation process
• Onus on offender to initiate: 

• ‘They should be coming forward with it and showing off their 
desire to change’ (regulatory officer)

• First draft usually not acceptable – requires more negotiation

• Once parties committed to EU process, vast majority finalised

• $ value of proposed environment or community benefit projects 
central to negotiations

• Equality of bargaining power – prospect of prosecution looms

• Limited third party/community involvement

• Improvement needed: stopping the clock/extending the time to 
prosecute while negotiations on foot



Environmental and community benefit projects
• Key component of EUs

• Provide additional environmental or community benefit

• Means to ensure a proportionate enforcement response

• Example issues:
• Determining the monetary value of projects
• Are projects penalties?
• Benefits and problems

• Potential improvement: Register of projects?



Perception of EUs
‘I think the hardest thing we have to manage is the 
external perception that we’ve gone soft … that we’re 
letting people off lightly by accepting an EU… I don't 
think we are letting people off lightly… [I]t has to be the 
right EU, we don't just accept every EU that comes down 
the pipeline.’

- Regulator lawyer



Perception of EUs and strengths and benefits
• An effective, strong and powerful enforcement tool

• Achieve environmental outcomes

• Efficient nature

• Flexible, tailored and provide certainty and enforceable 
outcomes

• For offenders: 
• greater control and input: ‘their destiny’s in their hands’ 

(regulatory officer)
• a ‘moving forward process’ (lawyer)

• Preserve workable relationships – regulator/regulatee



Perception of EUs and strengths and weaknesses

• Lesser enforcement response than prosecution – 
stigma and reputational impact

• Deterrence impact?
• Importance of publicity

• Require ongoing monitoring by regulator



Concluding thought…

EUs are ‘an incredibly useful and 
powerful tool … but like all tools [it] 
depends on how they’re wielded’

- Lawyer



Call to action
CTA 1

More research is needed on how enforceable undertakings 
are being utilised in practice by different environmental 
regulators. This would facilitate better community 
understanding and shared learnings between regulators. 

CTA 2

Consideration of how enforceable undertakings and their 
surrounding processes could be further improved.
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