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POEO Act Sentencing Study

* Protection of the Environment Operations Act 1997
(NSW) (‘POEO Act’)

e Commenced 1 July 1999

e Study examined sentencing of environmental

Key NSW environment act celebrates 25

offenders under the POEO Act: years
Thi he NSW Envir P i
= From POEO Act commencement to 30 June 2024 At (DA Cha R R e
. . . r dbreaking Protecti f the Environment...
= Prosecutions by NSW Environment Protection B L S CRRE
Authority (‘EPA’)

Source: NSW EPA

= |nthe NSW Land and Environment Court (‘LEC’)
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POEO Act Offences and Maximum Penalties

Maximum Penalty*: Maximum Penalty*:
Corporation Individual

Tier 1 (mens rea) * $5 million (wilfulness) * $1 million and/or 7 years
Wilfully or negligently: * $2 million (negligence) imprisonment (wilfulness)
* disposing of waste, or * $500,000 and/or 4 years
* causing a substance to leak, spill or otherwise imprisonment (negligence)

escape

in a manner that harms or is likely to harm the
environment

Tier 2 eg $1 million plus $120,000 per day for  $250,000 plus $60,000 per day for
* Water pollution continuing offences continuing offences
* Breach of licence conditions

Tier 2 —waste and land pollution offences eg *$1 million plus (where applicable) * $250 000 plus $60,000 per day for
* Waste dumping $120,000 per day for continuing continuing offences
* Unlawful use of land as a waste facility offences * $500,000 if offence involves
* Unlawful disposal of asbestos waste *$2 million if offence involves asbestos (from Jan 2019)
asbestos (from Jan 2019) * Plus up to 2 years imprisonment
for a repeat waste offence (from
Oct 2013)

Note: Maximum penalties that applied to offences committed 1 May 2006 until 2 April 2024 (unless otherwise stated).
POEO Act maximum penalties were increased (doubled) on 3 April 2024 — does not apply to any prosecutions completed within the study period
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Increases to maximum penalties:
Tier 1 offences — corporations

$10,000,000
$9,000,000
$8,000,000
$7,000,000
$6,000,000
$5,000,000
$4,000,000
$3,000,000

Maximum penalty

$2,000,000
$1,000,000
$0

1989

POEO Act
3/4/2024
$10,000,000
POEO Act
1/5/2006
$5,000,000
POEO Act
30/11/1989 1/7/1999
$1,000,000 $1,000,000
O ANMOMTJTLOMNODDOTTANMTOLONOODDO T AN MNMTOLONODOOT—ANMYT
D000 OO0OO0000 000 O T rrrmrrr e~ — ANNNNN
ONoONoNOoONoNOoONoONONoNoNelolNololoNeoloNoloNololoNoloNolololoNololNoNoloNeNe)
Ll el el el i el i el B e o I N A o N o o N o o VI o [ o N o\ I o A o N I N Ao IR N I o I o I o N Al o\ I o\ Al o\ I o\ I o\ I o\ I o}

Year



viiom AELERT - INECE
g 2024 GLOBAL SUMMIT

IMPLEMENTING AMD ENFORCI
EMYIROMNMEMTAL LAWY

Increases to maximum penalties:
Tier 2 water pollution - corporations
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S e n te n c i n g c o n S i d e rat i o n S Figure 2.1 New South Wales Court System - Criminal Jurisdiction

High Court of Australia
* Matters considered in sentencing:

* Objective circumstances of offence NSW Cour of Crimingl Appeal
9 . ‘. F 3 'y
* eg nature of offence, maximum penalty, environmental harm, [
reasons for committing offence
. . . Land and
 Subjective circumstances of offender T L Environment Court

of New South Wales®

* egpriorrecord, guilty plea, remorse, cooperation, means to
pay
e Other relevant sentencing principles

' ' )

* egtotality principle, evenhandedness, parity Nnimsc.;ﬂnﬁf - ‘ NDrusgD;ahuL'tq:Jf
W dl8s W S0U ES

* Purposes of sentencing

 Punishment, accountability, denunciation, deterrence,

protection of the community, rehabilitation of offender, | 1
reCOgnise harm done Children's Local Court of Coroner's
Court MNew South Wales™ Court
* NSW does not have sentencing guidelines

Source: Land and Environment Court of NSW, Annual Review 2023, 8
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Sentencing Options Focused on in Study

* Monetary penalty amounts:
* Fines; and

* Environmental service orders — payments to the
Environmental Trust or an organisation for an
environmental project or for general environmental
purposes

* Imprisonment (where available)
* Alternatives to imprisonment eg community service

LEC

Ty
q |\_ determines
. monetary
' f} ; penalty
\"'l"'/

amount

5 N
il EeE

L |

Fine - Consolidated Environmental
Revenue project or payment
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Tier 1 Penalties - Organisations

Tier 1 Charge Total penalty imposed |Maximum
penalty N

WELG LKl i 2003 Occupier of land negligently  $250,000 fine $1 million maximum
Club Ltd* contribute to conditions — penalty to
‘ giving rise to Tier 1 offence || HEspl e
BMG# 2012 Negligently dispose of waste  $100,000 fine
Environmental
Group Pty Ltd
(oL UL{EIIEW 2017  Occupier of land negligently  $400,000 monetary $2 million -
Petroleum Pty contribute to conditions penalty (directed to negligence
Ltd giving rise to Tier 1 offence environmental projects) maximum
— penalty 1
Clarence 2017 Negligently cause escape of $720,000 monetary May 2006 to
Colliery Pty Ltd substance penalty (directed to 2 Apr 2024

environmental projects)
plus $330,000 for
related national parks
offence

# Related individual also prosecuted

EPA via Sydney Morning Herald
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Tier 1 Penalties - Individuals

Tier 1 Charge Total penalty imposed Maximum penalty
(ol -1 .Ml 2003 Negligently cause escape of a e 250 hours community service ]
substance
Barrett 2003 Negligently cause escape of a * 2-year good behaviour bond $250,000 and/or 7 years maximum
a subs.tance . . prison . _ penalty to
Perry 2004 Negligently dispose of waste * $30,000 fine (LEC max prison =2 30 April 2006
(director liability) years)
Pal 2009 2 xnegligently dispose of waste ¢ $45,000 fine
* 450 hours community service B
LTI /6MM 2010 Negligently dispose of waste * $50,000 fine
(manager liability) * 460 hours community service
Waste * (plus $10,000 fine for related Tier 2
matters water pollution offence) )
Wattke* 2010 Negligently dispose of waste * $50,000 fine $500,000 and/or 4 years meanx;rl?ur
(director liability) * 460 hours community service prison — negligence (LEC — II\D/Iay 2(;/06 to
* (plus $10,000 fine for related Tier 2 max prison = 2 years) 2 April 2024
water pollution offence)
Barnes* 2012 Negligently dispose of waste * $100,000 fine
(director liability)

* Co-defendants # Related organisation also prosecuted
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Use of Imprisonment - Tier 2 waste offenders

Use of imprisonment for Tier 2 waste offenders: : n
Serial asbestos dumper jailed under tough new laws

* EPAvHanna([2018] NSWLEC 80 ‘
* S5Xxrepeatwaste offences =1 x waste dumping + b

(%
4 x land pollution offences (strict liability offences) -&)‘
« 3yearsimprisonment -~ -

Sydney Morning Herald, 1 June 2018

Re EPA v Hanna [2018] NSWLEC 80
e EPA v Mouawad (No 3) [2021] NSWLEC 16

* 2xoffences of supplying info about waste knowing it
is false or misleading in a material respect

* 12 months imprisonment, to be served in the
community by way of intensive correction order

* Included 250 hours of community service work
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Tier 2 —water pollution: organisations

$400,000 —
Penalty: per charge Penalty: principal offence Penalty: sole offence
$350,000
$300,000
$250,000
$200,000
$150,000
$101,350
$100,000 591,614 i
L~ 582,177
............. / / /
.......................... 77,500
] 70,000 | | fonesn : Sl I N —
e $: 34;1:0*3:'-/( 5.2-.6-’:% _2_@35_6_,_-'% $58,500
. 520,500 §22,500° 23,750,
0
All charges: $250,000 Allcharges: $1 million  Principal offence: Principal offence: $1 Sole offence: $250,000  Sole offence: $1
maximum penalty maximum penalty $250,000 maximum million maximum maximum penalty million maximum
penalty penalty penalty

[ Range: $1 million maximum penalty —1Range: $250,000 maximum penalty - Median — Average
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Tier 2 - licence breaches: organisations
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$0
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e $63,626
548,610 j43,758 ) 1NN
— L — -
e | | [T /$52,000
: /$42,ooo ey BT
=
All charges: $250,000 All charges: $1 million] Principal offence: Principal offence: $1
maximum penalty maximum penalty $250,000 maximum million maximum
penalty penalty

Penalty: sole offence

$5ﬁ990
//

o /$5o,000

Bole offence: $250,000  Sole offence: $1
maximum penalty million maximum
penalty

1 Range: $1 million maximum penalty [——3Range: $250,000 maximum penalty ===Median =——Average
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Recent higher penalties imposed - organisations

2017 Clarence Colliery Pty Ltd Tier 1 $1,050,000
. Damaging reserved land (NP&W Act) Tier 1
2017 Caltex Australia Petroleum Pty Ltd . Tier 1 $400,000
2016 Custom Chemicals Pty Ltd . Water pollution $360,000
2017 Dyno Nobel Asia Pacific Pty Ltd . Water Pollution $360,000

. Breach licence conditions

2017 Rixa Quarries (No. 2) Pty Ltd . Fail to obtain licence $350,000
2020 Aussie Earthmovers Pty Ltd . Supply false and misleading info re waste (x2) $450,000
2022 Cleanaway Equipment Pty Ltd . Water Pollution (x2) $617,500
. Failure to notify pollution incident
2022 Sphere Healthcare Pty Ltd . Water pollution $297,500 Tier 2
2023 Ace Demolition & Excavation Pty Ltd ¢ Supply false and misleading info re waste (x4) $774,000
2023 Carbon MF Pty Ltd . Land Pollution $525,000
. Failure to comply with clean-up notice
2023 Ghossayn Group Pty Ltd . Supply false and misleading info re waste (x2) $550,000

. Waste dumping
. Unlawful disposal of asbestos waste

. Land Pollution
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2014

2016

2022

2022

2023

Defendant

Hanna
(prosecuted by Bankstown
City Council

Foxman

Al-Sarray

Afram

Elmustapha

Offence/s

Waste dumping (x2)

Land pollution (x2)

Unlawful use of land as waste
facility

Waste dumping (x2)

Supply false and misleading info re
waste (x2)

Land pollution

Supply false and misleading info re
waste (x3)

Supply false and misleading info re

waste (x6)

Penalty
$225,000

$250,000

$270,000

$240,000

$263,000

Recent higher penalties imposed - individuals

Total Monetary

Tier 2
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Call to action

CTA1:

Are maximum penalties for offences high enough? In
comparison to other jurisdictions? To deter offenders,
particularly large corporations?

CTA 2:

In terms of sentences imposed by the courts, would
Australia and other jurisdictions benefit from the
introduction of sentencing guidelines eg like the UK
Sentencing Council’s Environmental Offences Definitive
Guideline?
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